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(n) 2.7

.38

.39

Unauthorised use of trademark, & c. in relation to goods

a person commits an offence who with a view to gain for himself or another, or (1)

- with intent to cause loss to another, and without consent of the proprietor

a) applies to goods or their packaging a sign identical to, or likely to)
be mistaken for, a registered trade mark, or
b) sells or lets for hire, offers or exposes for sale or hire or)

distributes goods which bear, or the packaging of which bears,
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such a sign, or

C) has in his possession, custody or control in the course of a)
business any such goods with a view to the doing of anything, by
himself or another, which would be an offence under paragraph
".((b

NININY I'7Y D197 AIWNI NN NMIYL mw' DwNa7w yaly7 Trade Marks Act 1994 -7 (5)92 qwo 40
12 N'N N7 ,WIMYN Npy1 12V [91IN2 ,ON0N N0 ININA T 7Y wIN'WnY D0 D7INN MMNNY
:Ni7'7712 Y2117 (5)92 9'yo .01wn NoN N0 7¥ Nn195n DIvn

It is a defence for a person charged with an offence under this section to show that"
he believed on reasonable grounds that use of the sign in the manner that it was
".used, or was to be used, was not an infringement of the registered trade mark

DWN] 7V N1YL DN N7RYQN 227 DONID |'T 709 NIDININ NINDIYA 'T 7Y 1IN N'72I8N Nj7'092 41
NIN7 071" ,17¥ DIYAN AN0DNN N0 NN DN N7 DA [271,0M0N NN 7¥ NP7 DXy 7y VT X7
Naow Do ', TR TN JTrade Marks Act1994 -7 (5)92 o 97 nm!on7 nin Nyo
Nj7'T2 JNY7 1'7Y PTY 17W DIYAN QN0NN (R0 DX IN DM0N ANIN 10N X7 N1 DWNIN DN DAY
NnNoLN7 7'TRNY D'0NSN [MY7 DIYAY IN0ON N0 7¥ INIY7 NNYONX 217 1N0ONN '1N'0 DY 78N

AT Y17 7w n0dWNN NNIDj7NA 790 17'0NY D'ODIY I'N 1Y T¥N .AN0N

I'T 709 :|7n7) R v Johnstone [2003] UKHL 28-1 o'Ti7n n2 7w Iny1dn7 yan |Myn 42

N'N 17V 2N0NN [N'0 NN IN 010N AN 1N X7 DWN] 7Y INYLOY a7 0'TI7n N1 .(j1ooar"a

balance of) "nrnanonn xn"-2 1T Myo nDIN7 DUXIN 7V o7 NN Nyo

MIX 7 M7 7y yT X7 [DN' X7W DUNIN 7¥ INYI7 NDNY7 [N R7 ,OnIX nin .(probabilities

ON TYIN TIYyan 2N0NN 100 OV 78N D772 1NY7 1'7Y DAIN A D1EIN0N (R0 INIX IN QNN

43 nj7091 .0IwN IN0ON N0 D)7 W' DNYON IN DNIDNA j7I0Y7 INDAL INIYIAY D'0MN9N

MNXN1 ,anmn Nan R moon iy LLord Nicholls of Birkenhead vsiwn 7w 127 {7097
:0'N2N DTN

Section 92(5) is concerned to provide a defence where the person charged has a"
reasonable belief in the lawfulness of what he did. Those who act honestly and
reasonably are not to be visited with criminal sanctions. It makes no sense to
confine this defence to cases where the defendant is aware of the existence of the
registered trade mark and exclude altogether those cases where the defendant is
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not. Section 92(5) provides a defence where the defendant believes on reasonable
grounds his use of the sign does not infringe a registered trade mark of whose
existence he is aware. It would be extraordinary if the subsection does not equally
furnish a defence in the stronger case where the reason why the defendant
believes his use of the sign does not infringe a registered trade mark is that he
reasonably believes no relevant trade mark is registered. Section 92(5) is to be

".interpreted as including the latter case as well as the former

T 7Y nnwimi nLIXN 7"10 AYF7NE N'72182 DD ANINN ND700 DX 97wn [10011°a |'T {709 43
Helden v Strathmore Limited :7un7 1x2) nrr nanixn n7'091 NIDIMIN NINDIYN
D'7T2NN NN 2PN NN{77 NN 0, 7'v7 navyw oAt X 7y L([2011] EWCA Civ 542
N1'1Y1 'wOIN TIDM NTANYT Yan 721 ,0'7282 700 T 127 78w 7nn 70 2 Dimiynwnn
nniy7 DUNIN 7¥ MYN NNJINT nyann DXwN 12y “7010" n78w1N0N N'0 119N 7¥ N'7'790

:INI9N NNJIN2 DUNIN 7Y 70my 7010

nTann 77n MmN Trade Mark Act 1994 -7 (5)92 gwoa nwXx17 nniyy nnnn N
N1NNN DWNI7 NTNIY X7¥ NDINT NIMX N7 NYann .anon [n'io N19n 7 nNnayn
N0N N0 19N 1RV 2IWNYT D20 D7In1 I RY7 DwNa7Y 17 ,(5)92 qivoa nvian
n'o 7v mr77 (nda par 7y1oa 1) "niyTm" an'n oWNRI7Y DD NdNX N7 nyann
NNl NNY7 MTAIYN TIOM DX NDINT NDNX 1'72182 ny'ann (78w 2¥nn '92) 1non
IN NN 1Y IN NIY 'yynn NN N'wY'7 D AN DYXI7Y )01 XXANNY 'w91n TIoN
71y ,[on ANKR7 .X7 INEND .ANDNA N0 7Y17 D'T09N NNMA7 Nad 17 Aan'aw 'o17'n7
evidentiary "nirxy nxan 701" -n 71207 nxr L (burden of persuasion) "yinown 701"
701" ,mIx NN .(5)92 giwo npn naIo NN 17 nMiyw nDIn7 ,owxNan 78 ((burden
7y NIn ("mryan nxan 701" nniy'7 anr 11501 'mann 701n Vi L) "vinown
29N XINWIN0oN N'0 7¥ M7 "niyTm" 17 nanm X7w NN (nyann 7y X71) owxin
VOIWN 7W 11T 7097 55 - 44 NINj709 ,[10011'2) (78w DU7N TAN 190 12MD) ININ
.(Nicholls

-1 nxnnn Trade Marks Act 1994 -7 92 w0 '® 7y NDINY7 ny'ann 7yw 'woln TIoM A
with a view to gain for himself or) " nx7 IX mxy7 o'nin nrwy'7 nwxl 7¢ nan"
"INN7 D'T0ON7 DMA7 N 'o17'n7 IX ,(another

7w nndw 7y 70mw yinown 701 ,ninnx 0'7'na . (or with intent to cause loss to another
Trade -0 j7In 7y INj7'7n Tym 197 12ya D7 QY 70100 NP N XID NyRann
NNYNY X' 7"10 DNATR 7Y niynwnny yaiza jiooala 1 7091 .Marks Act 1994
nj709) (near absolute liability) "no7nm nrnx oynd" 7¢ n1ay 8 92 9o 197
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(jrooa1'a "7 7097 52

-7 58A 9vo nx 9'7nn Trade Marks Act 1994 -7 92 qivo

NP NDINT Ay'ann 7y 2 oe'7 nnTizn apnTn n'7on ir 121, Trade Marks Act 1938
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